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SOME RECENT DEVELOPMENTS IN LABOR AND EMPLOYMENT LAW
EMPLOYEE SEVERANCE AGREEMENTS

When the time comes to terminate an employee, it is a common practice for the employer to offer some form of severance benefit which is conditioned upon the employee agreeing to release the employer from any and all claims the employee might otherwise have.  Even where employers do not believe the employee has any basis for a valid claim, many employers are willing to pay the severance benefit for the comfort of knowing that the relationship with the former employee has been completely terminated and that no future claims can be brought against the employer.  However, as evidenced by some recent cases, employers need to understand that the permissible scope and enforceability of these employee releases is not without certain limitations.

Family and Medical Leave Act Waivers.  In a case decided in mid-2007, the US Court of Appeals for the Fourth Circuit ruled that employees may not waive their rights under the Family and Medical Leave Act of 1993 (“FMLA”) unless the waiver is approved by a court or the US Department of Labor (the “DOL”).  The facts of that case involved a woman with health problems who was frequently absent from work.  This led to poor performance evaluations, which in turn lead to a termination of her employment.  At the time of termination, she signed a broad release of claims against her employer in exchange for severance benefits.  She subsequently changed her mind and sued her former employer, claiming among other things that her waiver of rights under the FMLA was invalid and unenforceable.

Although the DOL has interpreted its own rules as permitting waivers of past FMLA violations, the court refused to accept the DOL’s interpretation.  The court ruled that the DOL regulation at issue precluded waivers of past violations, unless a court or the DOL approves the waiver.

This decision is currently binding only in the states covered by the Fourth Circuit (NC, SC, Maryland, Virginia and West Virginia), but it does create a certain amount of uncertainty for employers throughout the country.  Although the decision is at odds with the DOL’s interpretation of its own rules and several earlier federal court decisions outside the 4th Circuit, there is certainly a risk that the 4th Circuit’s recent interpretation could be adopted by courts in other parts of the country.  However, there is reason to be optimistic.  Following the decision, the DOL issued a notice stating that it intends to revise its regulations to clarify that only prospective waivers (for example, requiring new employees to sign a waiver of any future FMLA violations by the employer) are prohibited and that waivers of past violations are permissible.

Equal Employment Opportunity Commission (“EEOC”) Waivers.  The EEOC has long taken the position that an employee waiver of the right to file a charge with the EEOC against an employer, as a condition to obtaining severance benefits, was not enforceable.  The EEOC’s position his been reinforced in a number of recent cases where the Commission has taken aggressive action against employers who have required these types of waivers.  In these cases, the EEOC has not only characterized the waivers as illegal and unenforceable, it has sought additional relief against the employers, including (i) requiring the offending employers to notify all former employees who signed similar waivers that they are unenforceable, (ii) requiring the employers to re-offer severance to the former employees, and (iii) waiving the statute of limitations defense that might otherwise be available to the employer to contest EEOC claims brought by any of these former employees.

Given the potential consequences of having defective waiver agreements in place or using them in the future, all employers would be well advised to review their current agreements and modify them as needed.
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