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NEW MASSACHUSETTS DECISION WILL ADD BURDENS FOR START-UPS
AND SOME FINANCIALLY DISTRESSED COMPANIES
Somers v. Converged Access, Inc. Strictly Applies the Language of the Massachusetts Independent Contractor Statute

Background

Classifying a service provider as an independent contractor rather than a full-time, part-time or temporary employee has always been advantageous for the company receiving the services.  A true independent contractor is not entitled or subject to payroll withholding, workers compensation insurance requirements, overtime pay, medical insurance or other benefits provided to W-2 employees.  Treating a service provider as an independent contractor may be tempting for established companies, but it is almost a practical necessity for many start-ups and some financially distressed companies with little or no revenue or unpredictable cash flow.

In 2004, Massachusetts amended its independent contractor statute to make it much more difficult for businesses to classify service providers as independent contractors, rather than employees.  The revised statute established a three prong test to determine if a service provider is truly an independent contractor:  First, the service provider cannot be subject to the direction or control of the company.  This test is most easily satisfied by contracting for an end result (for example, having someone paint a room or repair broken equipment.)  Second, the services to be rendered must not be in the usual course of business of the company receiving the services.  In practice this is almost always the most difficult test to satisfy.  A software company can hire a painter to paint a room and a painting company can hire a programmer to develop a software application, but not vice versa, if the person is to satisfy the second test of being an independent contractor.  Finally, the service provider must work routinely in an independently established trade or business.  If the person works exclusively for one company on a full time basis, the third test is also problematic.

While these rules have been in effect for five years, they have been widely ignored.  Even when companies were aware of the rules, they often took comfort in the fact that Massachusetts enforcement of these rules historically focused on industries, like construction, where there was a higher than normal risk of personal injury and independent contractor status often left injured workers without any workers compensation insurance or medical insurance.
Recent Court Decision


Convergent Access, Inc. (“CAI”) is a technology company which has developed a software application related to voice over the internet telephone services.  Mr. Somer’s work experience was in the areas of software developer, network test engineer and software quality assurance engineer.  CAI hired Mr. Somers to provide software quality assurance services as an independent contractor.  These services were clearly in the usual course of CAI’s business and at the time, CAI had W-2 employees on its payroll providing similar services.  All of the W-2 employees received lower compensation than Mr. Somers.  Mr. Somers subsequently was terminated by CAI and he filed suit against the company alleging, among other things, that he was damaged because he was improperly classified as an independent contractor when he should have been treated as an employee.  The trial court ruled in favor of CAI on this issue.
Late last month, in the case of Somers v. Converged Access, Inc., the Supreme Judicial Court (the “SJC”), Massachusetts’ highest court, overruled a lower court decision which took a much more relaxed view of the independent contractor law outlined above.  The lower court ruled that even if Mr. Somers was technically an employee of CAI, rather than an independent contractor, he had not suffered any damages because his compensation as an independent contractor was demonstrably higher than what he would have been paid if hired as an employee. 


The SJC took a different view and made its decision on a strict reading of the statute.  It pointed out that while the statute is typically enforced by the Massachusetts Attorney General, the statute also provides for a right of private action (in this case, by Mr. Somers).  The decision went on to say that the fact CAI agreed to pay Mr. Somers at a higher rate than its other employees was not the relevant consideration.  Since CAI, at a minimum, failed the second test described above (because Mr. Somers provided services in the usual course of CAI’s business), Mr. Somers was an employee of CAI as a matter of law.  Because CAI contractually agreed to pay him a specified salary, the fact that other employees were paid less was irrelevant.  Finally, the court concluded he had suffered damages because he did not receive the benefits accorded to other W-2 employees of CAI.

This decision raises concerns for a great many Massachusetts companies which are classifying service providers as independent contractors.  First, it seems clear that paying an independent contractor at a higher compensation level than an employee will not support the argument that the independent contractor has suffered no damages, even if he or she was technically misclassified.  Secondly, by reinforcing the right of private action, it would seem to preclude companies outside high risk industries from taking comfort in the fact the Massachusetts Attorney General historically has rarely sought   enforcement action against them.
Some Practical Observations

As noted above, this decision will add to the already significant burdens on many start-ups and some financially distressed companies which simply do not have sufficient cash flow to put people on a payroll and write payroll checks weekly or monthly.  Some companies may be able to avoid sanctions by putting everyone on a payroll at the minimum wage ($8.00 per hour in Massachusetts) and make “bonus” payments to them as cash becomes available.  

However, start-ups and financially distressed companies that cannot afford to pay minimum wage on a regular basis will be at risk since there are very few exceptions to the Massachusetts minimum wage rules.  In essence, the minimum wage law in Massachusetts applies to all employees, except those being rehabilitated or trained in charitable, educational, or religious institutions, certain agricultural workers, certain professional services and outside sales people not reporting to their office daily.
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